UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF ANERI CA,
Plaintiff,
: Civil Action No.
V. : 99- 2496 (GK)

PHI LI P MORRI' S | NCORPORATED,
et al.,

Def endant s.

VEMORANDUM OPI NI ON

On May 21, 2002, Special Master Levie issued Report and
Recommendati on #50 ("R&R #50"), recommending that the Court
grant wi thout prejudice the notion of Philip Mdrris Incorporated
("PM') to preclude the deposition of its Senior Vice President
and General Counsel, Deni se Keane. On May 24, 2002, the Speci al
Master issued Report and Recommendation #53 ("R&R #53"),
recommendi ng that the Court quash the deposition notices of
three in-house counsel to R J. Reynolds Tobacco Conpany
("Reynol ds"), nanmely Charles A Blixt, Guy M Blynn, and Dani el
W Donahue, and that the Court deny Reynolds' request for an
order governing attorney depositions.

The United States objects to R&R #50 and R&R #53's
recommendati on that the Court quash the three deposition notices

of Reynol ds. Upon consideration of R&R #50 and #53, the



Obj ections filed by the Governnent, the Opposition of PM and
Reynol ds, the applicable case | aw, and the entire record herein,
the Court <concludes that the Governnent's Objection are
sust ai ned.

I . BACKGROUND

The parties all agree that the Government is seeking to

depose Ms. Keane and Messrs. Blixt, Blynn and Donahue as fact

wi tnesses only, about, inter alia, non-privileged information
relating to "public relations,”™ "corporate conduct and
positions,"” mar keting strategies, tobacco research and

devel opnent, and the Master Settlenent Agreenent.?

In R&R #50, the Special Mster found that before the
deposition of an attorney enployed by the opposing party could
be taken--no mater what the subject matter--Plaintiff nust neet
the three requirenments crafted by the Eight Circuit in Shelton

V. Anerican Mbtors Corp., 805 F.2d 1323 (8th Cir. 1986). These

! Specifically, the Government contends that it seeks to
depose Ms. Keane about "public relations” and "corporate conduct
and positions” for Philip Morris; M. Blixt about his work with
Reynol ds' Research and Devel opnent division, "where he was
exposed to if not involved in the processes of cigarette design
and product evaluation"; M. Blynn about his involvenment wth
mar ket i ng and advertising, as well as with the Master Settl enment
Agreenment conpliance litigation, a defense in this action; and
M . Donahue about pre-litigation facts, including his know edge
of readership data, advertising data, product placenent, the CIR
speci al projects, the Brubacher report, Dr. Anthony Col ucci, the
closure of the so-called muse house, and snmoking and health
research perfornmed by R J. Reynol ds.
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requirenents are that: "(1) no other neans exists to obtain the
information than to depose opposi ng counsel; (2) the information
sought is relevant and non-privil eged; and (3) the infornmation
is crucial to the preparation of the case.” |1d. at 1327.

The Special Master found that these requirenments apply
regardl ess of whether the attorney enployed by the opposing
party is trial counsel or in-house counsel, and regardless of
whet her they are being deposed about |egal activities or
busi ness, marketing or research activities. See R&R #50 at 3.
Concl udi ng that the Government failed to neet these requirenents
for Ms. Keane and Messrs. Blixt, Blynn, and Donahue, the Speci al
Mast er recommended that the Government be precluded fromtaking
their depositions. See R&R #53 at 11.

1. STANDARD OF REVI EW

A district court reviews any factual findings by a Special

Master for clear error. Any legal conclusions and m xed

guestions of |lawand fact are revi ewed de novo. Fed. R Civ. P.

53(e)(2).
LT ANALYSI S

A. The Meani ng of Shelton

Shelton provides the cornerstone for Defendants' argunment
and the reasoning of R&R #50 and R&R #53. The present dispute

centers on whether Plaintiff needs to satisfy, before taking the
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depositions in issue, the three criteria identified by the
Eighth Circuit. Def endants contend that the three criteria
apply to any attenpt to depose an attorney, w thout regard to
the subject matter of the deposition or the attorney's role in
the pending litigation. This is not only a m sinterpretation of
the holding in Shelton and the subsequent case lawre-affirmng
that hol ding, but is contrary to the | anguage and phil osophy of
the Federal Rules of Civil Procedure.

Shelton involved a suit against an autonobil e manufacturer
in which parents sought damages for the death of their child,
who was killed in a rollover accident. Plaintiff sought to
depose opposi ng counsel defending the suit about her discovery
preparation for that case, nanely, about whether she possessed
docunments concerning testing done on the vehicle in question.
Def ense counsel refused to answer these questions, citing work
product privilege. Plaintiff's counsel admtted that his sole
purpose in asking these questions was to determ ne whether
def endant's counsel had, in fact, truthfully conplied with his
docunment requests and interrogatories and to confirm the
i nformation he had already received. Shelton, 805 F.2d at 1327.

The district judge entered judgnment agai nst defendant as a
sanction for counsel's failure to answer the deposition

guestions. The Eighth Circuit reversed and held that certain
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deposition gquestions, posed to trial counsel during her
deposition relating to the existence or non-existence of
docunments, were barred because they were intended to conpel her
conpliance with the interrogatories and discovery requests
propounded to her.

As the Eighth Circuit summarized the case:

The issue on appeal is whether a deponent's
mere acknow edgnent of the existence of
corporate docunents is protected by the
wor k- product doctrine or the attorney-
client privilege. We hold that where, as
here, the deponent is opposing counsel and
has engaged in a selective process of
conpiling docunments from anong vol um nous
files in preparation for litigation, the
mere acknow edgnent of the existence of
t hose documents would reveal counsel's
mental inpressions, which are protected as
wor k product.
Id. at 1326.

Thus, it is clear that the Eighth Circuit's hol ding was not
nearly so sweeping as Defendants suggest. The Eighth Circuit
did not state that depositions of all opposing counsel were
presunptively barred ("We do not hold that opposing counsel is
absolutely i mune from bei ng deposed.” [d. at 1327.), nor even
that trial counsel's deposition should not have been taken.

Rather, it held that because responses to the particular

guestions asked would provide a roadmap of trial counsel's



litigation strategy, her answers were protected by the work-

product doctrine.

Id. at 1326, 1329.

In Pamida, Inc. v. E.S. Oiginals, Inc., 281 F.3d 726 (8th

Cir. 2002), the Ei

ghth Circuit revisited the issue, albeit in a

very different procedural posture. In that case, a retailer

sued a manufacturer seeking indemification for attorney's fees

and costs incurred in defending an underlying, conpleted patent

infringenment suit.

We held

The court expl ai ned:

in Shelton that requiring the

attorney to answer the questions posed to
her regarding the existence of «certain
docurments would require her to reveal her
nmental selective process...The Shelton test
was intended to protect against the ills of

deposi ng opposing counsel in a pending case

whi ch could potentially | ead to t he

disclosure of the attorney's litigation

strateqgy. Because this abuse of the
di scovery process had becone an ever
i ncreasing practice, this Court erected the
Shelton test as a barrier to protect trial
attorneys from these depositions. But

Shel t on

was  not intended to provide

hei ghtened protection to attorneys who
represented a client in a conpleted case and
then also happened to represent that same

client

in a pending case where the

information known only by the attorneys
regarding the prior concluded case was

cruci al .

In such circunstances, the

protection Shelton provides to opposing

counsel

only applies because opposi ng

counsel

is counsel in the instant case and

not because opposi ng counsel had represented

the client [earlier].

Id. at 730-31 (enphasis added).
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Thus, Pam da mekes clear that the three Shelton criteria
apply to limt deposition questions of attorneys in only two
instances: (1) when trial and/or litigation counsel are being
deposed, and (2) when such questioning would expose litigation
strategy in the pendi ng case.

B. The Shelton Factors Do Not Apply To This Case

There is no question that Shelton addressed a troubling and
real -world discovery problem However, this case is
fundamental |y different from Shelton in several crucial ways.

First, and nost significantly, deponents are enployees to
whom Def endants have know ngly assigned substantial non-Iegal,
non-litigation responsibilities, including corporate, business,
managerial, public relations, advertising, scientific, and
research and devel opnent responsibilities. Testinony on these
subjects, to which Plaintiff is clearly entitled under the
Federal Rules, is not subject to attorney-client or work-product
privilege protections.

Second, in contrast to Shelton, Plaintiff is not seeking to
depose counsel about the defense or Ilitigation strategies
related to this case. Plaintiff represents--and will be held to
this representation--that it is only seeking testinony about

non-privileged, pre-litigation factual matters separate and



apart from Reynolds and PMs litigation strategy in this case.

For exanmpl e, Ms. Keane i s being deposed because she has hel d
numer ous hi gh-1evel executive positions where she has been
personally responsible for the developnment and control of
Phillip Murris’ policies, statements and conduct on snoking and
heal t h, nicotine and addi cti on, secondhand snoke, youth snoki ng,
and scientific research and product devel opnent--areas that are
germane to Plaintiff’s clains that Defendants have denied the
addi ctive properties of nicotine; marketed to children;
under st ood the health hazards of snoking but avoi ded or del ayed
t he devel opment of | ess hazardous products; and avoi ded public

scrutiny through the conceal nent of documents and research.?

2Simlarly, M. Donahue i s being deposed because, accordi ng
to Plaintiff, heis a 25-year marketing veteran, with extensive
pre-litigationknow edge concerning readershi p data, adverti sing
dat a and product placenment, the Tobacco Institute’'s activities,
i ncludi ng research and | obbyi ng agenda, the Council for Tobacco
Research (“CTR’) special projects, the Brubacher report, Dr.
Ant hony Col ucci, the closure of the so-called nmouse house, and
snmoki ng and health research perforned by R J. Reynolds. Ex. V
(Transcript of April 19, 2002 Meet and Confer”) at 20-23; see
also United States Opposition to Defendant R J. Reynol ds Motion
For a Protective Order, at 6, Exs. 7, 8.

M. Blixt, who is currently Executive Vice President and
General Counsel to Reynolds, is being deposed because of his
work with research and devel opnent at Reynol ds, where he was
involved in the processes of cigarette design and product
eval uati on. He has al so been the director and Vi ce-President of
t he conpany.



Third, the principal rationales driving Shelton are not
raised by the facts of this case. The animating concern of
Shelton is that discovery rules nust not be used—-or abused--to
“enable a |l earned profession to performits functions...on wits

borrowed from the adversary.” 1d. at 1327 (quoting Hickman v.

Taylor, 329 U.S. 495 at 516 (Jackson, J., concurring)). Shelton
sought to prevent counsel fromusing the deposition of opposing
trial counsel to “short-cut” the discovery rules: “counsel’s
tasks in preparing for trial would be much easier if he could
di spense with i nterrogatories, docunent requests, and
depositions of |ay persons, and sinply depose opposing counsel
in an attenpt to identify the information that opposing counsel
has decided is relevant and inportant to his | egal theories and
strategy.” 1d. at 1237. The facts of Shelton, unlike those
here, presented a text-book exanple of that problem as counsel
was attenmpting to confirm conpliance with discovery he had
propounded to opposing trial counsel and seeking to obtain a

previ ew of his opponent’s litigation strategy.

M. Blynn, Vice President and Deputy General Counsel and
Secretary at Reynol ds, is being deposed because of his know edge
of Master Settlenment Agreenment conpliance, the Canel marketing
canpai gn, ot her mar keting strategies, and the Tobacco
Institute’s efforts regarding |egislation about m nors. See
United States’ Menorandum in Opposition to Defendant R.J.
Reynol ds Tobacco’s Motion for a Protective Order, Exs. 3, 4. and
5.
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Finally, unlike Shelton, the proposed deponents here are not
l[itigation or trial counsel.

Despite the narrow holding of Shelton and the strikingly
different facts of this case, Defendants contend that a spate of
cases deci ded subsequent to Shelton support the view that the
three Shelton criteria apply whenever the propriety of an
attorney deposition is in question. See R J. Reynolds’ Opp’'nto
Plaintiff’s Objection to R&R #53 (“Reynolds Opp'n”) at 6-7.

In fact, a careful review of these cases reveals that the
three criteria only apply to depositions of trial counsel--or
counsel directly representing the party in the pending
l[itigation--and then only if the deposition would reveal
litigation strategy in the pending case.

Moreover, virtually every other Circuit case that Defendants
clai m support their sweeping view of Shelton in fact applied
Shelton to limt depositions of ¢trial counsel or counsel

directly involved in representing a party in the case.?

s See, e.qg., Nationwide Mut. Ins. Co., v. Home Ins. Co.,
278 F.3d 621, 628-620 (6'" Cir. 2002)(district court did not
abuse discretion in refusing to all ow deposition of arbitrators
and opposing trial counsel in ongoing case); Thiessen v. GE
Capital Corp. 267 F.3d 1095, 1112 (10t" Cir. 2001)(no abuse of
di scretion as both parties agreed that Shelton applied to
attorney who was both “corporate counsel and [] involve[d] as
counsel in this case”); Theriot v. Parish of Jefferson 185 F. 3d
477, 491 (5" Cir. 1999), cert. denied, 529 U S. 1129 (2000)(no
abuse of discretion for barring deposition of “defendants’ tri al
attorneys”); Boughton v. Cotter Corp., 65 F.3d 823, 830 (10tF
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Addi tionally, while several district courts inthis Circuit
have cited or relied on Shelton, they have never enbraced
Def endants’ viewthat the Shelton criteria apply to all attorney
depositions, wthout regard to the subject matter of the

deposition or the deponent's role in the pending case.*

Cir. 1995) (Shelton bars deposition of “outside counse
representing defendants in this matter”); see also Gould
| ncorporated v. Mtsui, 825 F.2d 676, 680 (2™ Cir.
1987) (Shelton applies where concern is that the *“thought
processes of counsel in relation to pending or anticipated
litigation would be exposed.”).

4 For exanple, in Corporation for Public Broadcasting v.
Anerican Aut onpbil e Centennial Conm ssion, 97-CV-1810, 1999 W
1815561 (D.D.C. Feb. 2, 1999), relied upon by Defendants, the
district court quoted Shelton, and denied w thout prejudice the
request for the deposition of counsel, one of whom was trial
counsel. The Court's denial had nore to do with rel evancy than
Shel ton, however; it enphasized that the alleged oral contract
in dispute was actually negotiated by the principals not
attorneys and t hat Defendant had no plans to call any counsel as
w tnesses. 1d. at 2.

The other case in this district relied upon by Defendants,
Evans v. Atwood, 96-2746, 1999 W. 1032811 (D.D.C. 1999),
actually allowed the deposition of an attorney enployed by the
def endant, on the grounds that the attorney was not “counsel of
record” and therefore the Shelton “considerations ha[d] little
force in the context of the instant case.” 1d. at *3.

Finally, several other cases in this district have found
t hat opposing counsel my be deposed without the required
Shelton showi ng. See Am cus Communi cations v. Hewl ett Packard
Conpany, 99-0284, 1999 W 33117227 (D.D.C. 1999) (opposing
counsel could be deposed on non-privileged and factua
material); Sadowski v. Gudmundsson, 206 F.R D. 25 (D.D.C
2002) (trial counsel my be deposed on non-privil eged factual
i nformation).
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For all of the foregoing reasons, the Court concludes that
the facts of this case do not come within the Shelton rubric
and, therefore, its criteria do not apply. Moreover, the Court
has found no precedent to support Defendants’ view that the

three Shelton criteria apply to all attorney depositions.

B. Def endants’ Reading of Shelton Conflicts Wth the
Federal Rules of Civil Procedure

Finally, it isinportant to enphasize that the Federal Rul es
of Civil Procedure create no special presunptions or exceptions
for lawers, or anyone else--even a sitting President of the
United States.®

Def endants’ broadbrush view of Shelton would allow parties
to avoid discovery on subject matter that would otherw se be
di scoverabl e under the Federal Rules.

Rul e 26(b)(1) generously permts discovery “regardi ng any
matter, not privileged, which is relevant to the subject matter
involved in the pending action.” Simlarly, Rule 30(a)(1)
liberally provides that a “party may take the testinony of any
per sons, including a party, by deposition upon oral
exam nation.” A party wishing to depose the opposing party’s

counsel rmust follow the same procedural rules as anyone el se,

Sdinton v. Jones, 520 U. S. 681 (1997).
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and serve a Rule 45 subpoena on counsel for a deposition or
producti on of docunents.

Moreover, the Rules already have in place nechanisnms for
limting any di scovery that m ght cause “del ay” or “harassnent.”
For exanple, the Rules provide courts the discretion to limt
pretrial discovery if "the discovery sought is unreasonably
cunul ative or duplicative, or is obtainable from sone other
source that is nore convenient, |ess burdensome, or |less
expensive." Fed. R Civ. P. 26(b)(1). Simlarly, any party
wi shing to oppose a deposition, such as Defendants, may foll ow
the procedures set out in Rule 26(c) and obtain a protective
order if they can denobnstrate “good cause” as to why “justice
requires [an order from the Court] protect[ing] a party or
person from annoyance, enbarrassnent, oppression, or undue
burden or expense.” Finally, under Fed. R Civ. P. 30(d)(1), a
party can instruct the deponent not to answer in order to
preserve privilege objections for consideration by a judicial
of ficer.

I n short, the Federal Rul es presume openness in discovery,
and provide nechanisnms for |limting it that apply equally to
al | . If the three Shelton criteria applied whenever the
propriety of any attorney deposition was in issue, the

presunption of discoverability in the Federal Rules would be
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turned upside down, requiring Plaintiff to prove the absence of
what Defendants nust show affirmatively in order to limt
di scovery. Moreover, it would allow Defendants to inmmunize
t hemsel ves from discovery on key issues, by know ngly and
strategically placing persons who happen to be attorneys in
positions where they perform critical business, narketing,
public relations, research, scientific and devel opnent duti es.

Accordingly, for the foregoing reasons, the United States’
obj ections are sustained. G ven that Plaintiff has represented
that it only seeks information about non-privileged, pre-
litigation factual matters, ® and not about Defendants’ |itigation
strategy; and given that the attorneys being deposed are not
trial counsel; the Court concludes that the Government need not
satisfy the three Shelton criteria before the depositions of Ms.

Keane and Messrs. Blynn, Blixt and Donahue can be taken.

Dat e GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE

6 Plaintiff's representation about seeki ng non-
privileged, pre-litigation information is fundanental to this
Court's deci sion. The Iline between that information and
attorney-client and work-product privileges should be clear to
all counsel. The Court does not expect, and strongly
di scourages, additional notions practice over these privilege
I ssues. As always, the Special Master's findings wll be

reviewed for clear error only.
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